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L INTRODUCTION

This report has been prepared by the members of the Permitting and Compliance Issues
Task Force (Task Force) and submitted to the State Water Resources Control Board
(State Board) for consideration during the development of a new Inland Surface Waters
Plan and a new Enclosed Bays and Estuaries Plan (Statewide Plans) for California.

The Task Force was formed in December 1994 along with seven other public task forces
to advise State Board staff on key issues relevant to the Statewide Plans. The Task
Force met monthly in Sacramento from April through September 1995 and participated
in three additional meetings involving all the advisory task forces. The roster of Task
Force members and alternate members and the interests they represented, are listed in
Appendix A.

The focus of the Task Force was to develop recommendations regarding various
permitting-and compliance-related provisions to be considered in drafting the new
Statewide Plans. The Task Force identified the following main issues to be addressed:

1) Development of Total Maximum Daily Loads, Wasteload Allocations, and Load
Allocations;

2) Determination of reaS(;nabIe potential; ;
3) Calculation of permit limits;

4) Mixing zones;

5) Compliance schedules;

6) Monitoring and reporting requirements;

1) Responsibility for funding and managing special studies;

8) Compliance determination; and

9) Procedures for exceptions to the plans.

Although some recommendations were not developed in detail due to time constraints,
the Task Force was able to achieve consensus on most of the recommendations
contained in this report. In some cases, where complete agreement could not be
reached, the recommendations are listed as "Options" and a rationale for each option is
presented.
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The recommendations of the Task Force were developed with the overall goals that:

1) The new Statewide Plans provide guidance, policies, and methodologies for
developing consistency in permits statewide, and provide for site-specific
flexibility.

2) Option a:  The new Statewide Plans support development of attainable, cost-
effective permits that protect beneficial uses.

Option b:  The new Statewide Plans provide policy and guidance to attain
objectives in a cost-effective fashion.

3) Ensure that recommendations, to the extent practicable, continue to streamline the
permitting process.
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IL IDENTIFICATION OF IMPAIRED WATERS

The Statewide Plans shall include a detailed discussion of the criteria for determining a
waterbody to be impaired and for listing (and delisting) it on the Section 303(d) list.
Guidance for choosing the specific monitoring stations to be used for the determination
of impairment will be included in the plan. Regional monitoring program data shall be
used whenever available. The exceedance frequency and averaging periods used in the
impairment determination will be consistent with the basis of each water quality
objective. The form (speciation) of the constituent will be considered.
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Il DEVELOPMENT OF TOTAL MAXIMUM DAILY
LOADS, WASTELOAD ALLOCATIONS, AND
LOAD ALLOCATIONS

A. RECOMMENDATION

The Task Force recommends that the Total Maximum Daily Loads (TMDL) process be
set forth in the statewide water quality plans. Through the Statewide Plans, the State
Board should direct the Regional Water Quality Control Boards (Regional Boards) to
develop TMDLs and corresponding Waste Load Allocations (WLAs) and Load
Allocations (LAs). The TMDL process should be carefully linked to the watershed
management planning process as shown on the attached Figure 1. The Task Force
recognized that not all the needed TMDLs can be completed at once and that
prioritization will be essential. Figure I therefore contains alternatives for cases where
the full TMDL cannot be completed prior to permit issuance. Watershed planning
should be conducted on a collaborative basis and the TMDL would hopefully be
mutually agreed upon by all of the watershed stakeholders. However if the collaborative
process does not result in the timely development of TMDLs, Approaches 2, 3, or 5 on
Figure 1 could be used by the regulatory agency to establish permit provisions absent
any agreed upon TMDL.

Some members of the Task Force believe that the present U.S. Environmental Protection
Agency (USEPA) process for development and implementation of TMDLs is overly
cumbersome and time-consuming; and that scarce resources should be focused more
directly on water quality improvements. “TMDL” has therefore been given a broader
definition than originally envisioned by USEPA (see Section III (C) "Definitions") to
partially address this concern.

B. DETAILED SUGGESTIONS

The development of theTMDL is required by the Federal Clean Water Act when the
receiving water quality objective is exceeded for a particular pollutant and when
technology based effluent limits are insufficient to insure compliance. The key elements
which are needed in the Statewide Plans are as follows:

1. The Statewide Plans should include a detailed discussion of the criteria for
determining a water body to be impaired and for listing (and delisting) it on the

4




September 1995

Permitting and Compliance Issues Task Force Report

'$82In0S
jujod jueayiubis
10} SaJNseall |oJuod
a)eudoidde pue
a|qeuoseal apnjoul
pue ‘,JQW.L paseyd,
B Se ue|d #2inos
juloduop aje3s ayj
juawaidw ‘(Taw.L)
yobue) ajqeynyuenb
e ysjjqejsa
‘si0)nquUIUOD
jediouud ay) aie
sa22.nog juioduoy jJ|
} yoeoiddy

1
Jjauag [BUSLILCIALL JON € JO
JuaLaAaYY Uo Bussnoo pue saulisping

(‘030 ‘Bujpeny
‘sdiysiauped
.m.&- .
juswdojaaap mm__wmhwﬂ_hm
(law.l paseyd) diyssauped
._mw“.u_.m u‘___m_%h "(z uondo Buizjyn
s ueyy Joyjo) || pue jueynjjod
"'suol} e Se aAJaS PO % Giptngd
! uopeosojje Jod )s09 9
-epuawiwodal 03 sy Jpunad u_nm._u_omm_m_z m:_uN_E_:_uw
ay) Jo uonoas ajenobau 19430 " uodn
«Suonenojed,, 0} ssado.d Buisn sy paseq sy
ay) yim Buidaay Paysiajem pue sy M puz Sy M
uj s}iw| Juanjye aAnesoqe||od ay) sujuidlaq || ayj auluslaQ
wiiajui ydopy ysiiqejs3 om.O.En( Seoiddy
g yoeoiddy ¥ yoeoiddy ¢ ¢
| [
payoeay JOoN payoeay
juswaaiby jusawaalby

pasm Bulsn AL € sulweg

yoeoiddy Buiuue)d
paysiajepn dApeIOqR||0) B 8jeiu)

yoeouddy Bujuueld
paysiajep) aAneIoqe||o) k ajeniu)

(AL
aouenss| jlwiad
Aq 1AWl atedaid
03 juaidiing
$82IN0SaYy
2 ejeq aiy

uoneIapIsuoy) oju|
wajqoid ay} jo apnjubepy ay) pue 3so) bupje
judwdojaaaq Janl 103 saipog J18jepp

aznpuoud o} ssadold Buluueld paysiajep) ajeniu)

Bunsi imon MaIADY
SS300¥Ud TANL - | JdNOI4




Permitting and Compliance Issues Task Force Report September 1995

Scction 303(d) list. Guidance for choosing the specific monitoring stations to be
used for the determination of impairment will be included in the plan. Regional
Monitoring Program Data shall be used whenever available. The exceedance
frequency and averaging periods used in the impairment determination will be
consistent with the basis of each water quality objective. The form (speciation)
of the constituent should be considered.

2 The Statewide Plans shall include the process and factors used to assess and
prioritize the water bodies found to be impaired. A collaborative, watershed
process will be used, emphasizing the inclusion of all affected parties in
watershed oriented planning sessions.

3. Statewide guidance on TMDL development should be incorporated in the
Statewide Plans which reflect the USEPA's Water Quality Standards Handbook,
TMDL Guidance, and Technical Support Document of Water Quality-Based
Toxics Control (USEPA, EPA/505/2-90-001, March 1991)(TSD). Sound science
shall form the basis of the TMDL. Dischargers believe that stacking conservative
assumptions on top of one another to make up for missing data should be
avoided. Regulators believe that conservative assumptions will be appropriate in
many instances where data is insufficient. The goal of the watershed planning
process shall be to accomplish a Net Environmental Benefit (NEB) and to adjust
individual pollutant TMDLs as appropriate.

4. Process guidance should be included which defines the procedural steps and the
roles of the participants.

5 TMDLs shall be prepared on a watershed basis and shall include point and
nonpoint discharges.

6. Guidance shall also be developed for determining WLAs and LAs using USEPA
and State guidance documents.

g8 Achievement of a NEB is more important than meeting a particular water quality
objective. If a TMDL is developed which achieves a NEB but does not eliminate
the potential for exceedances of a particular water quality objective, two
approaches are available:

a Modify the water quality objective; or

b. Leave the water quality objective unchanged, but establish a variance
conditioned upon achievement of the NEB.
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C. DEFINITIONS

TMDL

The Total Maximum Daily Load (TMDL) is the sum of the individual
wasteload allocations for point sources, load allocations for nonpoint
sources and natural background pollutants, and an appropriate margin of
safety. The TMDL is the calculated value which is estimated to provide
for attainment of a water quality objective in the receiving water. A
TMDL can be expressed as a mass loading (pounds per day); however, it
can be expressed in other terms as well. A “Quantifiable Target” is a type
of TMDL which can be expressed as a mass loading, a concentration, a
percent reduction, an ecosystem improvement (e.g. a 50 percent increase in
salmon population), or a degree of implementation of a control measure
(e.g., 80 percent implementation of a Best Management Practice). The
purpose of the Quantifiable Target must be to improve, restore or protect
the beneficial use identified as adversely affected. Measurable changes in
the beneficial use may take years to accomplish after all of the measures
are implemented.

Waste Load Allocations (WLAs) are the allocated portions of the TMDL
which apply to each of the point source dischargers.

The Load Allocations (LAs) are the portions of the TMDL which apply to
the nonpoint sources and the natural background.

Partnerships are agreements between upstream and downstream dischargers
and effected parties to conduct studies, implement control strategies, and
pool resources.

Trading is a specific type of partnership in which one discharger fulfills an
obligation to reduce pollutant discharges by providing resources to secure
reductions from other dischargers.
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V. ESTABLISHMENT OF WASTE DISCHARGE
REQUIREMENTS AND PERMIT LIMITS

A. DETERMINATION OF REASONABLE POTENTIAL

1. Concem

Permits are being issued with water quality-based effluent limitations and monitoring
requirements for many chemical compounds and toxicity regardless of whether a
pollutant has the potential to cause an exceedance of the applicable water quality
objective. This results in monitoring for pollutants which are not of environmental
concern and, thus, creating a monitoring burden for the permittee and a management
workload for the agencies without a corresponding benefit. Further, lacking statewide
guidance, there has been no consistency in the procedures used across the state in
selecting pollutants to be limited in a permit.

2. Recommendation

. Establish a policy that allow permits to contain effluent limitations only for those
pollutants that may be discharged at a level which will cause, have reasonable
potential to cause, or contribute to an excursion above any State numeric or
narrative water quality objective.

. Develop permitting procedures for identifying pollutants that cause or have
reasonable potential to cause, or contribute to an exceedance of a water quality
objective. Once the pollutants have been selected effluent limitations and
monitoring requirements are to be developed in accordance with procedures
recommended elsewhere in this report.

3.  Detailed Suggestions

The recommended solution, i.e., establishing effluent limitations for only those
pollutants that cause or has reasonable potential to cause or contribute to an exceedance
of a water quality objective, is consistent with the State's and USEPA's National
Pollution Discharge Elimination System (NPDES) regulation. [See 40 CFR Section
122.44(d)(1)] Some of the Regional Boards, as well as other states, are currently using
this method for selecting the pollutants for which effluent limitations are developed.
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Procedures for performing reasonable potential analysis are set forth in the TSD, Section
3, pp-47-66. 'This does not preclude periodic monitoring for those pollutants that
available data indicate have no current reasonable potential and for which no effluent
limitations have been established to assess changes in the discharge. Periodic
monitoring may be once per year or once during the life of the permit at the time of
reapplication, or more frequently depending on the specific situation.

The first step in the process of drafting a permit is to identify the pollutants for which
effluent limitations need to be established. This is done for attainment and
nonattainment water bodies through reasonable potential analysis for which there are
three possible outcomes:

. A pollutant is found to have reasonable potential to cause or contribute to an
exceedance of a water quality objective. Water quality-based effluent limitations
will have to be developed for these pollutant in accordance with the procedures
for developing effluent limitations recommended elsewhere in this chapter;

. Reasonable potential for a pollutant can not be determined due to lack of -
sufficient data; the water quality objective and available data are below minimum
detection level; or for other justifiable reasons. In any of these instances, permit
issuance may be delayed until the data are obtained; or the permit may be issued
with a monitoring program to obtain the necessary data along with a reopener
provision to subsequently include water quality-based effluent limitations if the
new data indicate reasonable potential; or

. A pollutant is found not to have reasonable potential. No effluent limitations will
be specified in the permit. However, periodic monitoring may be included in the
permit.

The procedures for determining whether a pollutant may cause, or has reasonable
potential to cause or contribute to an exceedance of a water quality objective should
include the following elements:

a Procedures for assessing reasonable potential to identify the pollutants for which
1l frooitor e develongd, inchudine:

(1)  Quantitative procedures (deterministic, e.g., mass balance; or statistical
stochastic analysis) using effluent and ambient monitoring data for
predicting whether the discharge of a pollutant may cause the applicable
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(i)

(iii)

(iv)

water quality objective to be exceeded. The procedures should recommend

at a minimum:

. Methodologies for performing the calculations and criteria for
selecting a methodology;

. Design flow basis for the discharge and the stream (e.g., 7Q10 (7-
day, 10-year low-flow conditions); 4Q3 for 4 day average criteria
with a recurrence interval of 3 years; harmonic mean for long term
public health criteria; etc.);

. Design effluent and ambient concentrations (€.g., maximum
observed, average, etc.); and
. Statistical methods to account for effluent variability and reduce

uncertainty, where actual data do not lead to a clear conclusion with
regard to reasonable potential.

A procedure for exercising best professional judgement on the basis of
available information for selecting pollutants for which effluent limitations
are to be established, in the absence of adequate effluent and ambient
monitoring data, e.g., discharges from known industrial sources.

A procedure for dischargers to certify the absence of a pollutant, in lieu of
numeric data for reasonable potential analysis.

A policy statement to address monitoring data that are less than the
method detection limit (MDL), e.g.:

. Less than MDL is considered to be not present (i.e., set equal to
zero), set at the MDL value, or a value in between; and
. Considering reasonable potential to be indeterminate, where the

water quality objective and all monitoring data are less than MDL.
Under this situation no permit limitations would be established, but
monitoring will be required at a frequency determined by the
situation. Also the discharger could be required to conduct an
assessment of the facility or system and implement a pollution
prevention program to minimize the discharge of pollutants known
to be present and potentially problematic.

[Method detection limit is the minimum concentration of analyte that can
be measured and reported with 99 percent confidence that the analyte
concentration is greater than zero as determined by a specific laboratory
method. ]

10
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v)

c.

(i)

(iii)

@iv)

A process for establishing monitoring frequencies for the various levels of
reasonable potential determinations, €.g.:

. Where reasonable potential has been determined, monitoring should
be conducted at a frequency to assess compliance;

. Where reasonable potential is indeterminate due to insufficient data,
monitoring should be conducted at a frequency to obtain the data to
assess reasonable potential in a reasonable period of time;

. Where reasonable potential is indeterminate due solely to detection
limit, monitoring may be conducted if the detection limit is
improved or at a frequency determined by the nature of the
discharge and historical monitoring results; and

. Where there is no reasonable potential, monitoring should be
conducted at a frequency to periodically reassess reasonable
potential. The frequency should be determined by the nature of the
discharge and historical monitoring results.

Requiring the submission of additional data so that reasonable potential is
determined before a permit is issued.

Acquiring the additional data through a monitoring program established in
the permit. In this situation, a provision for reopening and modifying the
permit in the event reasonable potential is subsequently indicated should
be included in the issued permit.

Require the collection of data be completed in a fixed time period.

Interim permit requirements covering the period that the data are being
collected are to be established in accordance with procedures
recommended in Section IV (B)(4).

11
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B.

(i)  Pollutants in the intake water.

(ii)  Deminimus discharges.

(i)  Critical design flow considerations as discussed above; and

(i)  Procedures for establishing seasonal effluent limitations that may vary
depending on flow or assimilative capacity variations.

For dissolved metals objectives, are the reasonable potential determinations to be
conducted on the basis of total recoverable or dissolved fractions?

(i)  The data may be acquired through a monitoring program established in the
permit, as discussed previously.

(ii)  Appropriate enforcement actions should be taken for violations of the
permit or to acquire the necessary information.

CALCULATION OF WATER QUALITY-BASED EFFLUENT
LIMITATIONS

This section applies to the calculation of effluent limitations for traditional point
sources. It does not address storm water permits. Storm water permit requirements are
to be based on control measures designed to reduce the discharge of pollutants to the

12
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maximum extent practicable and to make reasonable further progress toward
achievement of water quality objectives.

1. Effluent Limitations Based on Numerical Water Quality Objectives

An effluent limitation based on a numerical water quality objective must be derived so
as to be consistent with the allowable exceedance frequency and averaging period for
the objective. [The Task Force recommends that water quality objectives be expressed
as either 1-day maximums or 30-day averages to simplify the process of deriving
effluent limits.]

The methodology used to derive effluent limitations based on numerical water quality
objectives (i.e., water quality-based effluent limitations) shall be as follows:

Water quality-based effluent limitations shall generally be calculated in
accordance with the procedure outlined below. The exact procedure utilized,
however, will depend upon whether the waters in question are nonattainment or
attainment waters, whether there are single or multiple dischargers, whether
special considerations apply, and whether a reasonable potential exists.

(i)  When a permit is renewed, the Regional Board is to determine if the
discharge has a reasonable potential to cause or contribute to an in-stream
excursion above a water quality objective contained in this plan. If
reasonable potential exists, the Regional Board is to place numeric effluent
limitations based on the objective into the permit unless the Regional
Board determines, pursuant to Section IV (B)(4), that interim permit
requirements are appropriate.

(i)  In calculating numerical effluent limitations, the Regional Board should
generally utilize a steady-state model. However, if a discharger has
developed sufficient data and has calculated effluent limits based on an
acceptable dynamic model, the Regional Board should base effluent
limitations on the dynamic model.

(iif)  If a steady-state model is to be utilized and the ambient background
concentration in the receiving water is less than the water quality
objective, the following model should be utilized:

13
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(iv)

Ce= Co+ D(Co - Cb)
Where:

Ce = the effluent limitation based on the objective
averaging period (e.g., 1-day or 30-days),

Co = the water quality objective,

Cb = the ambient background concentration in the receiving
water, and

D = the allowable dilution based on the mixing zone
provisions in the plan.

The values used for ambient background concentration and dilution should
reflect the allowable frequency of exceedance and the averaging period of
the objective.

Acceptable statistical techniques shall be utilized to estimate ambient
background levels when a portion of the measured levels are below the
practical quantitation level (PQL).

Whenever the ambient background concentration in the receiving water is
equal to or greater than the objective, the following steady-state model is
to be utilized:

Ce= Co
Where Ce and Co have the same meaning as above.

If adequate receiving water flow and effluent concentration data are
available to estimate frequency distributions, one of the dynamic modeling
techniques described in USEPA's TSD should be used. These include
Continuous Simulation Models, Monte Carlo Models, and Lognormal
Probabilistic Models. Dynamic models use estimates of effluent
variability and the variability of receiving water assimilation factors to
develop effluent requirements in terms of concentration and variability.
The outputs from dynamic models can be used to base effluent limits on
probability estimates of receiving water concentrations rather than on
single-value assumptions. Effluent limits derived from dynamic models
will more exactly maintain water quality standards.

14
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(v)

(vi)

(vii)

In cases where dynamic modeling appears to be feasible, except for the
lack of data, the discharger shall be allowed the opportunity to collect the
needed data. Generally, effluent and receiving water flow and quality data
reflective of the various seasons and collected over a minimum of one year
are necessary to utilize dynamic models. While the data is being
collected, the Regional Board may (or shall if required by Section

1V (B)(4)) impose interim permit requirements consistent with Section
IV(B)(4). Acceptable statistical techniques should be utilized to estimate
the variability of concentration data which is partially above and partially
below the practical quantitation level (PQL).

When there is a reasonable potential for a discharge to violate more than
one objective for a given constituent (i.e, an acute aquatic life objective, a
chronic aquatic life objective, and a human health objective), effluent
limitations are to be calculated for each objective.

Pursuant to USEPA regulations, it is necessary to state effluent limitations
as maximum daily limits and average monthly limits. The Regional
Boards are to calculate effluent limitations based on the procedures
recommended in Chapter 5 of the TSD. Either a steady-state or dynamic
model may be used for this purpose.

USEPA methodology uses the steady-state equation in Section
IV(B)(1)(a)(iii) above to calculate an estimated WLA for the acute,
chronic and human health objective for each constituent showing
reasonable potential. These WLAs are then adjusted for effluent
variability using a coefficient of variation-based multiplier to determine a
long-term average WLA for each objective. The most limiting long-term
average WLA (i.e., for acute, chronic, or human health) is then used, in
conjunction with a coefficient of variation-based multiplier, to calculate
the maximum daily limit and the average monthly limit. [If, as the Task
Force has recommended, the objective averaging periods are either 1-day
maximums or 30-day averages, the effluent limits calculated from the
steady-state formula can be used directly as maximum daily limits and
average monthly limits.]

If a dynamic model is used to calculate the WLA, the long-term average
concentration and coefficient of variation of daily effluent values are
calculated directly from the WLA (which constitutes the required effluent
performance). The maximum daily limit and the average monthly limit are
then calculated from the respective formulas presented in the TSD. The
formulas base the calculation on the long-term average concentration, the
coefficient of variation, and the number of samples collected per month.
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(viii) Pursuant to USEPA regulations at 40 CFR 122.45(f), a mass limitation
shall be placed in the permit corresponding to each numerical effluent
limitation. The daily mass limitation shall be the product of the maximum
daily limit and the maximum daily flow expected at the end of the permit
term, and the monthly mass limitation shall be the product of the average
monthly limit and the maximum monthly flow expected at the end of the
permit term.

. hi .

(i)  Single point source discharge:
In cases where a water body has been found to exceed numerical water
quality objectives contained in this plan solely as a result of a single point
source discharge (i.e., reasonable potential has been established),

numerical effluent limits shall be calculated in accordance with the general
methodology outlined in Section IV(B)(1)(a).

(i)  Multiple discharges:
In cases where a water body has been found to exceed numerical water
quality objectives contained in this plan and the nonattainment is
determined to be the result of multiple point and/or nonpoint source
discharges, numerical effluent limitations in NPDES permits shall be
derived as follows:

. As a first step, the Regional Board shall initiate a collaborative
process, involving the point and nonpoint source dischargers
considered to be significant contributors to the exceedance. The
purpose of the collaborative process is to determine if a plan to
achieve compliance with the objectives can be formulated without
going through the long arduous process of developing a TMDL,
WLAs, and LAs (see Section III). If a plan can be formulated and
agreed to by the parties, then the plan should be implemented in
lieu of developing a TMDL. To the extent the plan which results
from the collaborative process necessitates modification of NPDES
permit requirements, the permits should be amended to be
consistent with the plan.

. If the collaborative process is unsuccessful in producing an agreed
upon compliance plan, the Regional Board shall initiate the process
of developing TMDLs, WLAs and LAs, in accordance with the plan
section describing that process. Once that process is completed,
final water quality-based effluent limitations shall be calculated
based on the WLAs.

. Under the circumstances described in either of the above
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paragraphs, a Regional Board may (or shall if required by Section
1V (B)(4)) impose interim permit requirements consistent with
Section IV (B)(4).

¢.  Approach in attainment waters

(1) Where reasonable potential exists:

In cases where a water body has been found to be in compliance with
numerical water quality objectives contained in this plan, but a
determination has been made that a discharge has a reasonable potential
for causing or contributing to a violation of an objective, numerical
effluent limitations shall be calculated in accordance with Section

V(B)()(a.

il. Where reasonable potential does not exist:

In cases where a water body has been found to be in compliance with
numerical water quality objectives contained in this plan, and there is no
reasonable potential for a discharge to cause or contribute to a violation of
a numerical objective, a Regional Board may impose numeric effluent
limitations consistent with the State Board's Policy With Respect to
Maintaining High Quality of Waters in California (Resolution 68-16) and
the antidegradation provisions of Section IV(B)(3)(d). In addition, a
Regional Board may also impose numeric effluent limitations where a
narrative objective is exceeded, provided the effluent limitations are
derived in accordance with the procedures outlined in Section IV(B)(2)
below.

2.  Effluent Limitations Based on Nammative Water Quality Objectives

In general, numerical effluent limitations for toxic constituents are to be derived from
the numerical water quality objectives contained in this plan. In certain circumstances,
however, numerical effluent limitations may be derived on the basis of narrative water
quality objectives.

Numerical effluent limitations may be based on narrative water quality objectives
under any of the following conditions:

. There is tangible evidence, based on in-stream biological studies, that the
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narrative objective is not being attained;

. There is evidence that federal or State-recommended criteria for protection
of designated beneficial uses is being exceeded; or

. The receiving water consistently exhibits toxicity based on the results of
Whole Effluent Toxicity tests conducted in ambient waters.

If any of the circumstances described above is likely to be encountered in a
number of other water bodies, the Regional Board should adopt appropriate
numerical water quality objectives to address the problem.

Prior to adopting numerical effluent limitations based on a narrative water quality
objective, a Regional Board shall consider and adopt findings relative to the
factors enumerated in Section 13241 of the Water Code.

~alculation of effluent limitations based ive abjcctives:

Once a determination is made to adopt effluent limitations based on a narrative
objective, the effluent limitations are to be calculated in accordance with the
procedures in Sections IV(B)(1) and IV (B)(4).

Whole Effluent Toxicity:

If Whole Effluent Toxicity implementation procedures are adopted, then Sections
IV(B)(2)(a).(b), and (c) above would not apply to these procedures.

Special Considerations
Dissolved metals translators:

If a point source discharge is determined to have a reasonable potential to cause
or contribute to an excursion above a water quality objective for a metal which
has been adopted as a dissolved concentration, USEPA regulations require the
effluent limitation to be expressed as a total recoverable concentration. The
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methodology to be used for developing total recoverable eftluent limitations
based on dissolved metals objectives is as follows:

(1) A translator of 1:1 is to be utilized unless the discharger commits to
developing a defensible translator of less than 1:1.

(i)  Whenever there are multiple discharges of a problematic metal to a water
body, an attempt should be made to have the dischargers jointly establish a
defensible translator on a watershed basis.

(i11))  If one or more dischargers to a water body which is impaired based on a
dissolved metal objective commit to develop a defensible translator of less
than 1:1, the Regional Board shall allow the discharger(s) up to two years
from the time of the reasonable potential determination to establish such a
translator.

i

| (iv) A defensible translator is one developed using any of the procedures
i recommended by USEPA. The choice of procedure is up to the
discharger(s).

b.  Intake water

The use of surface waters as a water supply may cause a discharger's effluent to
exceed its water quality-based effluent limitations due to the concentrations of
pollutants in the intake water. Consequently, in certain situations, dischargers
that discharge water back into the same water body from which it was taken,
shall be responsible for only the increment of constituents that they add to the
water in cases where the intake water is of same quality as the receiving water.
The methods for setting water quality-based effluent limitations for these
situations are described in Sections IV (B)(3)(b)(i) and (ii) below:

(i)  Once-through cooling water:

In cases where power plant or other once-through cooling water discharges
have been determined to have a reasonable potential to cause or contribute
to an excursion above an objective contained in this plan, effluent
limitations (Ce) for constituents of concern shall generally be determined
using the following equation:

Ce= Co(Dc + 1)
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Where:

Dc = the ratio of the cooling water flow and the combined in-plant
waste streams,

Co = the water quality objective, and

Ce applies to the combined in-plant waste stream.

(ii)  Other hydraulically connected intake water:

In general, where intake water is of concern, a TMDL will be developed.
However, where the effluent limitations are imposed prior to development
of a TMDL, the following policy shall be used in hydraulically connected
waters:

Dischargers taking water out of a water body and, after use, discharging it
back to the same water body shall be held responsible only for the
increment of constituents that they add to their intake water, providing the
quality of intake water is at least as good as the receiving water in the
vicinity of the discharge.

. \ntibackslidi

In any case where a permit existing as of the effective date of this plan contains
water quality-based effluent limitations that have not consistently been achieved,
and the numerical effluent limitations calculated pursuant to this chapter are less
stringent than the existing limitations, the less stringent limitations shall be
incorporated into the permit without further consideration. This applies whether
the existing effluent limitation was based on a previously adopted Statewide Plan
or Basin Plan, a water quality standard that may have been promulgated by the
federal government for California, or a best professional judgement interpretation
of a narrative objective. However, any effluent limitation based on a previously
adopted site-specific objective that will remain in effect after the effective date of
this plan shall also remain in effect.

Once effluent limitations calculated pursuant to this plan are placed into a permit,
less stringent effluent limits may be substituted only in accordance with the
antibacksliding provisions of the Federal Clean Water Act.

4 Antideeradati

In issuing a permit, the Regional Board shall make a determination as to whether
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4.

the new or revised permit, including any eftluent limitations contained therein,
will result in a lowering of water quality.

[The Task Force agreed that the plans should contain a quantitative definition of
what constitutes a "lowering of water quality." Possible quantitative definitions
include the following:

. Greater than a _X_ percent increase in ambient concentrations constitutes a
lowering of water quality;

. Greater than a _X_ percent reduction in unused assimilative capacity
constitutes a lowering of water quality; or

. A change in water quality that will materially affect the beneficial uses of
the water body constitutes a lowering of water quality.

In addition to these, there are likely other definitions worthy of consideration.]

If a determination is made that a proposed permit will result in a lowering of
water quality, the Regional Board shall determine whether the proposed lowering
of water quality is allowable under the State Board's Policy with Respect to
Maintaining High Quality of Waters in California, Resolution No. 68-16.

In cases where a Regional Board determines that a lowering of water quality is
allowable pursuant to Resolution No. 68-16, the proposed permit revision may be
adopted. Where a Regional Board determines that a proposal to lower water
quality is inconsistent with Resolution No. 68-16, the proposed permit shall be
modified so as not to allow a lowering of water quality.

Permit findings shall contain a statement addressing the antidegradation
provisions of this plan, either by stating that there is no lowering of water
quality, or that the lowering of water quality is allowable under State Board
Resolution No. 68-16.

Interim Permit Requirements

A permit may contain requirements which are effective in the interim between the date
the permit is issued and the date compliance with final water quality-based effluent
limitations is required. Interim permit requirements may be placed in a permit in lieu
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of, or in addition to, final water quality-based effluent limitations. Any permit
containing interim permit requirements may include a time schedule, if appropriate, for
compliance with the interim requirements.

3 Alfemofive infeii L

Interim permit requirements adopted pursuant to this plan may include one or
more of the following:

(i)  Numeric interim effluent limitations;

(ii)  Requirements to implement source control measures and/or best
management practices; or

(iii) Requirements to participate in monitoring studies, TMDL/WLA/LA
development, watershed planning, site-specific studies, or other activities
necessary to develop final water quality-based effluent limitations.

K cor different situati

The interim requirements which are appropriate in any given situation will
depend on whether reasonable potential has been established and, if it has, on
whether final water quality-based effluent limitations have been developed. The
appropriate interim requirements in each of these situations are described below:

(i) Reasonable potential has not been established:

If there is not sufficient monitoring and/or dilution data to make a
reasonable potential determination, a Regional Board may require the
discharger to participate in monitoring studies necessary to make such a
determination. Prior to a reasonable potential determination, it is
inappropriate to impose interim effluent limitations or require the
discharger to implement source control measures.

(ii)  Reasonable potential has been established, but final water quality-based
effluent limitations have not been developed:

If reasonable potential has been established, but there is not sufficient data
or information to develop final water quality-based effluent limitations, a
Regional Board shall place numeric interim effluent limitations in the
permit. This situation may arise because one of the following activities,
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necessary to develop final effluent limitations, has not been completed:

. A translator study;

. A dynamic modeling study;

. A TMDL/WLA/LA,

. A watershed management plan;

. A site-specific objective study; or
. A use attainability analysis.

In this situation, a Regional Board may also require the discharger to
participate in activities necessary to develop final water quality-based
effluent limitations and/or implement source control measures.

(iii)  Final water quality-based effluent limitations have been developed:

If final, water quality-based effluent limitations have been developed, but
the discharger cannot immediately achieve the final limitations, a Regional
Board shall place numeric interim effluent limitations in the permit. In
this situation, a Regional Board may also impose interim requirements that
the discharger implement source control measures.

In any case where numeric interim effluent limitations are required, the permit
provisions should not include a final water quality-based effluent limitation
unless the final limitation has been developed and is achievable within the term
of the permit, or unless the deadline for compliance with the related objective
falls within the term of the permit. If the deadline for compliance does fall
within the permit term, the permit, in addition to containing a numeric interim
effluent limitation, shall also include a final effluent limitation and a compliance
schedule for achieving that limitation. The compliance schedule for achieving
the final limitation shall not extend beyond the objective compliance deadline.
Once the final effluent limitation becomes effective, the interim effluent
limitation shall no longer apply.

~aleulation of ‘c interim effluent limitat:

In cases where numeric interim effluent limitations are required under Section IV
(B)(4)(b) above, the permits shall contain interim limitations (ILs) that are
enforceable effluent limitations and more stringent "trigger” effluent
concentrations (TECs) that will serve as triggers for the initiation of corrective
actions.

The TEC is the estimated maximum effluent concentration based on an analysis
of past performance data. This concentration is to be derived by applying the
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statistical methodologies for estimating maximum concentrations identified in

Chapter 3 (i.c., Box 3-2 and Table 3-1) of USEPA's TSD to the discharger's

historical effluent measurements. [The Task Force recommends that prior to

adopting the plans, the State Board consider alternative statistical methodologies

to those recommended by USEPA.] :

The IL is to be calculated by multiplying the TEC by an uncertainty factor to be >
established by the Regional Board. The uncertainty factor serves to provide for

unforeseen and uncontrollable circumstances that may cause a future increase in

effluent concentrations.'

The considerations that should go into the selection of an uncertainty factor
include, but are not limited to, the following:

. The relative magnitude of the TEC (a TEC of less than 10 ug/L would
generally suggest a higher uncertainty factor than a TEC of greater than 50

ug/L); and

. The difference between the TEC and the practical quantitation limit (PQL)
(the closer the TEC is to the PQL, the greater the uncertainty factor).

[The plans should identify the acceptable range (e.g., 1.15 to 2.0) for the
uncertainty factor. The Task Force is also investigating the potential of using a
statistical methodology to establish an uncertainty factor.]

4 Excecd ‘ ‘< interim effluent limitati

Exceedance of the TEC will result in a requirement that the discharger investigate
the cause of the exceedance and notify the Regional Board of the results of the
investigation. Upon review of the investigation, the Regional Board may request
the discharger to submit for approval an action plan identifying all reasonable

1 Examples of unforeseen and uncontrollable circumstances include: (a) a cannery which
previously discharged a large volume of toxic-free wastewater to a POTW, thereby diluting the
concentration of a toxic constituent of concemn in the POTWs wastewater, relocates to another
community; (b) a drought resuits in decreased water usage and corresponding increased toxic
constituent concentrations; () a municipality or an industry abandons its water wells and secures a
surface water source, which either has higher concentrations of a constituent of concem, or is more
corrosive than the well water thereby leaching more metals from the distribution and household
plumbing systems; and (d) a manufacturer reformulates a large-volume household product, as was
seen several years ago when manufacturers substituted arsenic for nickel as a key element in
household detergents.
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identifying all reasonable steps to be taken by the discharger to address the cause
of the exceedance. In some cases (e.g., some of those cited in footnote 1), the
| discharger may be unable to reasonably address the cause of the exceedance.

Exceedance of the IL will result in the initiation of appropriate enforcement
action by the Regional Board.

e Permit find : | provii

Where numeric interim effluent limitations are included in the permit provisions
in lieu of final water quality-based effluent limitations and compliance with final
effluent limitations is not required within the term of the permit, the permit
findings, where applicable, should include the following:

(i) A statement that the water body has previously been identified as
"impaired;"

(ili)  The reason that a final water quality-based effluent limitation is not being
incorporated into the permit as an enforceable effluent limit at this time
(e.g., a TMDL/WLA/LA or site-specific study is being developed);

(iv) A schedule for development of a final water quality-based effluent
limitation (unless the final effluent limitation has already been developed);

b

and

(v) A statement that it is the intent of the Regional Board to include the final,
water quality-based effluent limitation as an enforceable limit in a
subsequent permit revision and (unless the final effluent limitation has
| already been developed) a statement that the final effluent limitation will
be either the water quality objective itself, or an effluent limitation
| dictated by future regulatory developments (e.g., development of
TMDL/WLA/LA, adoption of a site-specific objective, etc.).

|
|
|
(i1)  The water quality objective to be achieved,;

In addition, the permit provisions should include any interim permit requirements
and, if appropriate, a schedule for compliance with the interim permit
requirements. The permit provisions shall identify the TEC and specify the

| actions to be taken in the event the TEC is exceeded. These provisions shall
require the discharger to take all reasonable steps to identify the cause(s) if there

25




Permitting and Cormpliance Issues Task Force Report September 1995

is an exceedance of the TEC, and to take all reasonable steps within a reasonable
time frame to address the cause and to reduce effluent concentrations to their
historic levels.

C. MIXING ZONES

The State may designate a mixing zone or a dilution allowance provided that an
appropriate authorizing policy is included in the State's water quality standards. In
designating a mixing zone or allowing dilution, regulatory relief is provided for the
discharge such that mixing with the receiving waterbody occurs before attainment with
water quality standards is required.

1. Concem

The mixing zone program of implementation contained in the original Statewide Plans
has resulted in the inconsistent and arbitrary application of mixing zones by Regional
Boards. The State's original implementation program does not effectively deal with
issues of primary concern to the discharger community, including:

. Allowing mixing zone for acute toxicity,
. Guidance on the establishment of technically defensible mixing zones, and
. The elimination of artificial limitations on the size or use of mixing zones.

2. Recommendation

There is stakeholder consensus that a statewide policy on mixing zones is needed. This
mixing zone policy should establish the situations in which mixing zones may be
authorized or restricted (i.c., limited or denied). Mixing zone implementation
procedures should:

. Establish the specific methods, guidelines and technically-defensible approaches
followed in determining mixing zone boundaries and restrictions;

v To the extent appropriate, specify a particular approach to promote consistency;
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. Clearly set forth the considerations, guidelines and default assumptions utilized in
making case-by-case decisions (e.g., critical design periods for effluent
discharges and receiving waterbodies); and

. Be sufficiently detailed to ensure consistency in the derivation of water
quality-based effluent limits in point source discharge permits.

The State Board should consider how this mixing zone policy might apply to non-point
source/stormwater discharges, particularly in the evaluation of the effect of
specially-designated waters (e.g., agricultural waters, effluent dependent waters) on the
attainment of water quality objectives in downstream waters, after mixing.

3.  Detailed Suggestions

This section summarizes recommendations and options developed by the Task Force for
consideration by the State Board.

o Establishine mixi boundari

The State Board should develop policy guidelines for determining the actual
dilution which is received within a designated mixing zone. At minimum, the
policy must establish the principal that mixing zone/dilution allowances are based
on mathematical predictions and scientifically defensible field studies that
consider exposures which are appropriate to the water quality objectives, field
conditions, and the behavior of resident species.

Allowable mixing zone characteristics should be established to ensure:
(i) A continuous "zone of passage" that meets all water quality criteria;

(ii)  That changes in structure and function of the ecological community is
minimized;

(iii)  No lethality to organisms passing (i.e., drifting and swimming) through the
plume; and

(iv)  That significant health risks are minimized, considering likely pathways of
exposure. '
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The policy should require permittees to coordinate with the Regional Board on
the design and implementation of mixing zone studies, when such studies are
necessary.

b The mii policy should:

(i)  Explain how mixing zones will be sized for aquatic life and human health
protection. For example, field studies and mathematical analyses must
examine exposures which are consistent with the appropriate averaging
periods for acute and chronic aquatic life objectives, and human health
objectives, etc.

(ii)  Describe methods by which mixing zones and water quality-based effluent
limitations will be derived to achieve mixing zone size and shape
requirements (see TSD, Chapter 4). For example:

. Modeling methods (e.g., steady-state and dynamic), ranging from
simple (ambient diffusion only) to more data-intensive
(discharge-induced and ambient diffusion), and critical design flows
that will ensure objective compliance at the appropriate duration
and frequency;

. Field study methods (e.g., tracer studies), using field data to
quantify the actual ambient mixing rate and effluent dilution; in
concert with tracer studies and/or mathematical analyses, using
additional ecological data to size mixing zone.

. Factors (e.g., drinking water intakes, presence of biologically
important areas of concern, etc.), that should be considered in the
evaluation of appropriate mixing zone boundaries.

(iii) Identify any minimum "in zone" quality requirements established for all
mixing zones (e.g., narrative objectives that must be met within the mixing
zone).

Mixing zone studies should estimate the distance of the outfall to the point where
effluent mixes completely with the receiving water. [This boundary is generally
defined as the location where the concentration across the transect of the
waterbody differs by less than five percent.] If completely mixed conditions
occur within a short distance of the outfall (e.g., an effluent dominated receiving
water), then mixing zone modeling is not necessary, and fate and transport
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modeling techniques (i.e., steady-state or dynamic) may be used to calculate
water quality-based effluent limitations. If completely mixed conditions do not
occur within a short distance of the outfall, mixing zone analysis should rely on
monitoring and modeling.

4 Chronic mixi

The policy should specify that mixing zones for chronic toxicity and chronic
chemical specific objectives which are based on appropriate consideration of
anticipated exposures are allowable. USEPA guidance provides chronic mixing
zones for numeric criteria.

e. Acute mixing zones

Option 1:  The policy should specify that mixing zones for acute toxicity and
acute chemical specific objectives which are based on appropriate
consideration of anticipated exposures are allowable. USEPA
guidance provides acute mixing zones for numeric criteria.

Option 2:  The policy should specify that mixing zones for acute chemical

specific objectives which are based on appropriate consideration of
anticipated exposures are allowable. The policy should specify that
mixing zones for acute toxicity objectives are not allowable.
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D. COMPLIANCE SCHEDULES

1.  Compliance Deadline

The State Board recognizes that immediate compliance with the numerical water quality
objectives contained in this plan may not be feasible in all circumstances. It is the
policy of the State Board that the water quality objectives be achieved in the shortest
practicable period of time, not to exceed fifteen years from the date of their adoption.

For the purposes of this provision, any new numerical interpretation of a narrative
objective, whether incorporated into a basin plan or into an NPDES permit or waste
discharge requirement, shall be considered a new objective having as its effective date
the date of the new interpretation.

Subsequent to the effective date of this plan, a Regional Board, for good cause (e.g.,
when site-specific objectives are being developed), may adopt a basin plan amendment
containing a different compliance deadline for a specific objective and/or water body.
Upon approval by the State Board and the Office of Administrative Law, that
compliance deadline shall supersede the deadline contained in this plan.

(To be inserted in Chapter IV - Program of Implementation)
2.  Compliance Schedules

In cases where final effluent limitations necessary to achieve water quality objectives
have been calculated pursuant to the procedures in this chapter and a Regional Board
has determined it is impracticable for a discharger to immediately achieve those
limitations, the Regional Board may establish in NPDES permits or waste discharge
requirements a schedule of compliance. The permit or waste discharge requirement
shall include a time schedule for achievement of the final water quality-based effluent
limitations or, if it is not practicable to achieve the limitations during the term of the
permit or requirement, a time schedule for completion of a series of actions necessary to
demonstrate reasonable further progress toward compliance with the limitations. In the
latter case, time schedules may include completion dates for each action, including but
not limited to the development and implementation of source reduction programs.

Any schedule of compliance for achievement of final effluent limitations based on water
quality objectives may not extend beyond the compliance deadline for the objectives.
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In cases where final water quality-based cffluent limitations have not been incorporated
into a permit or waste discharge requirement due to a lack of data, a TMDL/WLA/I A, a
watershed plan, a site-specific study, or other necessary activities, the permit or
requirement may contain a time schedule for collection of the necessary data or for the
completion of the necessary activities. In these and other cases, a permit or waste
discharge requirement may also contain compliance schedules for achieving interim
requirements that may be imposed pursuant to the provisions of this plan.
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V. MONITORING AND REPORTING REQUIREMENTS

A. MONITORING PROGRAM DESIGN

Well-designed monitoring programs are essential for collecting the data necessary to
assess reasonable potential, effluent limitations, contaminant transport and fate, and
compliance with established permits as well as to assess water quality, identify
significant pollutant sources, and develop TMDLs\WLAS\LAs, total recoverable\
dissolved metals translators, and site specific criteria. Currently, data are often
collected and reported without sufficient attention given as to how the data are later
going to be analyzed. Significant resources could be saved by clearly establishing
monitoring goals, statistical objectives and procedures, analytical techniques, sampling
locations and methods, data format, etc. before sampling is commenced.

The Statewide Plans need to provide guidance on monitoring programs to ensure that
monitoring programs have clear goals directly relating to their end use, and that
monitoring is conducted that is appropriate for the intended purpose, and that
duplication is avoided. In addition, the Statewide Plans need to specify who is
responsible for performing and paying for monitoring, and recognize the need to balance
monitoring needs with limited state, local, and private resources. Depending on the
goal(s) of the monitoring program, it may be more appropriate for monitoring to be
performed on a waterbody or watershed basis as opposed to a discharger basis.
Flexibility should be built into monitoring programs which would allow, for example,
for changes or reduced monitoring requirements within the life of a permit and allow for
the substitution of biological assessment or indicator monitoring of the receiving waters
in place of some effluent monitoring requirements. Biological assessment monitoring
should not be required of dischargers until such time as assessment techniques have
been sufficiently developed and scientifically proven.

B. STATEWIDE GUIDANCE ESTABLISHING A RISK-BASED\
COST-BENEFIT APPROACH TOWARDS MONITORING

1. Concem

Effluent and ambient monitoring requirements are not always commensurate with the
conditions and\or risk, and as a result monitoring requirements imposed on dischargers
are often more expensive than is necessary and reasonable.
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There is, furthermore, uncertainty as to whether monitoring programs for pathogenic
organisms and indicators adequatcly address aberrations in the treatment process which
could result in public health risk.

2 Recommendation

The Task Force recommends that the State Board clearly establish goals and objectives
for a risk-based, cost-benefit approach for effluent and ambient monitoring, and that it
further should evaluate current monitoring programs to determine if more emphasis on
pathogenic monitoring for the protection of human health is appropriate.

The goals and objectives for a specific monitoring program could include: compliance
monitoring for permits, monitoring associated with beneficial use protection, monitoring
for receiving water quality analysis, identification of significant pollutant sources, and
monitoring necessary for the development of TMDLs\WLA\LASs, site specific objectives,
and total recoverable\dissolved metals translators.

In developing the statewide guidance, the Task Force recommends that the State Board
consider how the data will be analyzed and used and the costs associated with collecting
the data. The guidance should specify how monitoring data will be used to show
compliance with permit limits and with water quality objectives, establish appropriate
statistical methods and analytical techniques for evaluation of monitoring data, and
discuss establishment and selection of sampling parameters, station locations and
monitoring frequencies to satisfy goals and objectives.

The Task Force further recommends that the monitoring data reporting formats be
standardized to facilitate their usefulness.

C. STATEWIDE GUIDANCE ON BALANCING EFFLUENT AND
AMBIENT MONITORING REQUIREMENTS USING A
COST\BENEFIT APPROACH

1.

Concem

Statewide guidance on balancing effluent and ambient monitoring requirements is
lacking. The statewide guidance should provide for a cost-benefit approach for
balancing effluent and ambient monitoring requirements.
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2 Recommendation

The Task Force recommends that the State Board develop statewide guidance on
balancing effluent and ambient monitoring requirements.

In accordance with the statewide guidance Regional Boards should. if appropriate,
require simultaneous monitoring of effluent discharged and the receiving waters.
Cooperative monitoring of mixing zones and receiving waters in general by dischargers
should, for example, be encouraged and facilitated, and where possible permits should
be written on a watershed basis with monitoring requirements written into the permits
which complement regional or watershed monitoring programs.

D. STATEWIDE GUIDANCE FOR ESTABLISHING
WATERSHED\REGIONAL MONITORING PROBLEM

1. Concem

Statewide guidance for watershed\regional monitoring is lacking.
2. Recommendation

The Task Force recommends that the State Board provide statewide guidance and
develop a mechanism which will both encourage and facilitate the conduct of
watershed\regional monitoring programs where appropriate. It is desirable that the
varied point source, nonpoint source, and agency monitoring needs be integrated on a
watershed\regional basis wherever possible.

The Task Force also recommends that the State Board address ambient monitoring in the
statewide guidance. Watershed\regional ambient monitoring should be conducted to
establish baseline levels and trends.

The State Board and the Regional Boards are in the process of integrating the watershed
approach into their programs. Regional Boards can be an important resource to assist
stakeholders in the development of a watershed\regional monitoring network by
identifying specific points where monitoring should be conducted. The Task Force
recommends that the State Board provide statewide guidance on the allocation of
responsibility for performing and funding monitoring programs among interested federal,
state, local and private groups or agencies.
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E. STATEWIDE GUIDANCE ON USE OF CERTIFIED LABS, PROCEDURES
FOR DEVIATION FROM GUIDANCE

1. Concem

There is no statewide guidance on the use of certified labs and procedures for deviation,
when appropriate. There is no process under which a lab can receive partial (limited)
certification.

2. Recommendation

The Task Force recommends that the State Board provide statewide guidance on the use
of certified labs, and provide for procedures for deviation from the guidance. The
statewide guidance should specify the procedures for certification.

Laboratories analyzing monitoring data should be certified by the Department of Health
Services Environmental Laboratory Accreditation Program (ELAP) and must include
QA\QC data in the report. The Task Force recommends that the State Board include in
the statewide guidance provisions for partial (limited) certification of labs.

Analytical methods used should be those specified in 40 CFR 136 or approved as
equally sensitive (alternate test procedures).

Analytical methods that are not specified in 40 CFR 136 should be reviewed and
verified by the State Board in coordination with the Regional Boards to be appropriate
for the sample matrix. Alternate methods should be readily accessible to State Board
and Regional Board staff.

F. REPORTING REQUIREMENTS
1. Concem

There is a need for a standardized format for submittal of monitoring data to facilitate
analysis of the data.
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2. Recommendation

The Task Force recommends that a standardized format for submittal of monitoring date
be developed. The format should be carefully developed to ensure that the data reported
can be integrated into a regional\state electronic monitoring data bank.

3. Concem

Volume of monitoring data submitted to Regional Boards.

4, Recommendation

The Task Force recommends that the State Board explore options to cut down on the
volume of monitoring data Regional Boards must deal with. One such option would be
to allow for the submittal of a summary of the data with the discharger required to keep
the raw data.

36




Permitting and Conpliance Issues Task Force Report September 1995

VL RESPONSIBILITY FOR MANAGING AND
FUNDING SPECIAL STUDIES

Many studies, e.g. studies necessary to develop TMDLs, would logically be done on a
waterbody or a watershed basis rather than on an individual discharger basis and would
logically be funded by the State or jointly funded by multiple dischargers. But there are
often not institutional structures in place that would facilitate joint funding of waterbody
or watershed studies.

A. CONCERN

1. A number of the monitoring and other studies required in conjunction with
Statewide Plan implementation will involve considerable expenditures.

»

2 The State Board, Regional Boards, and local agencies in many cases will not
have money budgeted to perform any significant studies. Smaller dischargers
may be especially hard-pressed to fund significant studies.

B. RECOMMENDATION

1. The Statewide Plans need to contain a policy on who is responsible for designing,
funding, managing, and approving the various types of special studies that may
be necessary during plan implementation.

2. The policy must be fair and not just pass on to local agencies or private parties
responsibilities and costs that are the responsibility of the State.

3. The policy must address the reality that many small and medium-sized
dischargers may not have the resources necessary to perform studies on their
own.

4. The Statewide Plans need to encourage and facilitate waterbody and watershed

studies where appropriate.
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C. LIST OF POSSIBLE SPECIAL STUDIES

TMDL/WLA/LA study

. Site-specific objectives study

. Use attainability assessment

. Regional ambient monitoring

. Translator study

. Effluent and Receiving Water Quality Assessment (ERWQA)
. Mixing zone study

. Reasonable potential study

. Contaminant fate and transport monitoring

For all of these studies, responsible parties for funding, managing, and executing need to
be identified.
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VII. COMPLIANCE DETERMINATION

The Task Force discussed a number of issues related to compliance determinations.
Following is a discussion of the issues which were discussed.

A. DETECTION/QUANTITATION ISSUES

1. Concem

The performance of analytical methods degrade as the concentration of the analyte
decreases due to increased analytical variability. Consequently, not all analytical data
are suitable for use in evaluating compliance with permit limits.

2. Recommendation

The Statewide Plans need to specify how analytical data, which are below their
applicable detection or quantitation levels, are to be used in compliance determinations.

3.  Detailed Suggestions

a  Detection limit and itation Jimit definiti

The Statewide Plans need to define "detection limit" and "quantitation limit" so
that it is clear how they are to be calculated. The definitions should state that
they are to be based upon matrix specific inter-laboratory testing using
40CFR136 approved test methods.

Where test data is not availabie to determine matrix specific inter-laboratory
quantitation limits, dischargers or discharger groups should be given the
opportunity to develop the limits. Alternately, where this is not feasible, default
values (such as identified in the Ocean Plan) shall be defined.

b Compliance determinati

Based upon discussions between Task Force members two options for compliance
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determinations were developed. The interest categories supporting each option
are identified below. No representatives were present from the Stormwater,
Public Health, Agricultural and Environmental interest categories.

Option 1:

Option | is supported by representatives from the "regulated”
interest categories (i.e., Publicly Owned Treatment Works,
Industry, and Water Supply) because it represents a more clear-cut
recognition that the calculated limit cannot be used as an
enforceable limit. Porter-Cologne requires that regulation of water
quality, which includes establishment of permit limits be
"reasonable" (see Section 13000). Reasonableness cannot be
determined when a limit is not quantifiable. Anti-backsliding is
also an issue. It can be argued that anti-backsliding requirements
prevent the relaxation of the calculated limit, despite the fact that it
may be determined to be unreasonable at a later date. Dischargers
believe that the courts may determine that anti-backsliding would
apply in this situation. Under Section 402 (o) of the the CLean
Water Act, there are two key constraints on backsliding for a
discharger unable to show compliance with an effluent limitation:

. The discharger must have installed the treatment facilities
necessary to meet the limitation (402 (o) (E)); and

. The revised effluent limitation together with other actions,
must result in the achievement of water quality standards
(402 (0) (1) & (3) and 303 (d) (4)).

However, discharges believe that Option 2 is preferable to the
current situation, where quantitation is not incorporated in
compliance determinations. Following is the Option 1
recommendation:

When the permit writer calculates a permit limit and the calculated
value is less than the quantitation limit, the permit writer shall set
the permit limit at the quantitation limit. The permit shall contain a
finding which identifies the actual calculated limit.

Quantitation limits may be changed during the life of the permit
only through the modification of the NPDES permit.. A quantitation
limit may be modified for the following reasons:

. A lower quantitation limit is justified based upon improved
analytical methods. Because this represents a new lower
limit, a schedule to achieve compliance with the new lower
quantitation limit shall be incorporated into the modified
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Option 2:

NPDES permit.

. A higher quantitation limit is justified based upon
improvements in the method for calculating quantitation
limits. In this event the limit shall be increased to the higher
quantitation limit.

Option 2 is supported by representatives from the "regulatory"
interest categories (i.e., Fish and Wildlife Agencies, State Board,
Regional Boards, and USEPA), because setting the limit at the
calculated value reflects the scientifically defensible level of
discharge performance that is needed to protect receiving water
quality, anti-backsliding issues are addressed up-front (i.e., anti-
backsliding would not apply in the situation where the discharger
cannot directly show compliance with the limit), and is consistent
with existing regulatory requirements. Following is the Option 2
recommendation.

When the permit writer calculates a permit limit and the calculated
value is less than the quantitation limit, the permit writer shall set

the permit limit equal to the calculated value.

The permit shall contain the following statement:

"Any measurement that is greater than the permit limit but less than
its quantitation limit shall be deemed to be in compliance with its
permit limit."

Quantitation limits may be changed during the life of the permit
only through the modification of the NPDES permit. A quantitation
limit may be modified for the following reasons:

. A lower quantitation limit is justified based upon improved
analytical methods. Because this represents a new lower
limit, a schedule to achieve compliance with the new lower
quantitation limit shall be incorporated into the modified
NPDES permit. '

. A higher quantitation limit is justified based upon
improvements in the method for calculating quantitation
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limits. In this event the limit shall be increased to the higher
quantitation limit.

B. DISCHARGE LIMITS - SIGNIFICANT FIGURES

1. Concem

The results from an analytical test actually represents a range (value +/- a percentage),
not a finite point. The Statewide Plans need to clarify how to assess compliance with a
fixed value limit (e.g., 0.1) when the analytical result is slightly above it (e.g., 0.12).

2. Recommendation

Specify in the Statewide Plans how to report analytical data and adopt an enforcement
response policy specifically for the above type of technical (i.e., scientific) issues. This
recommendation was supported by representatives from both the "regulatory” interest
categories (i.e., Fish and Wildlife Agencies, State Board, Regional Boards, and USEPA)
and the "regulated" interest categories (i.e., Publicly Owned Treatment Works, Industry,
and Water Supply). No representatives were present from the Stormwater, Public
Health, Agricultural and Environmental interest categories.

3.  Detailed Suggestions

a  Reporting of analvtical d

The Statewide Plans should state that analytical data be reported to the same
significant figures as the limit, where possible.

b.  State Board policy on enforcement response

The State Board should adopt an enforcement response policy which addresses
the type of enforcement action to be taken in response to various degrees of
exceedance related to technical (i.e., scientific) issues.
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C.  AVERAGING PERIODS - SAMPLING PROGRAMS

1. Concem

Limits of different averaging periods (e.g., instantaneous maximum, 1-hr average, 4-day
average, 30-day average, etc.) may be put into a permit. The sampling program needs to
adequatcly reflect the limit averaging periods so that compliance can be adequately
determined.

2.  Recommendation

The Regional Boards should specify in permits the base level number of samples and the
number of resamples required under situations of non-compliance. This

recommendation was supported by representatives from both the "regulatory"” interest
categories (i.e., Fish and Wildlife Agencies, State Board, Regional Boards, and USEPA)
and the "regulated” interest categories (i.e., Publicly Owned Treatment Works, Industry,
and Water Supply). No representatives were present from the Stormwater, Public
Health, Agricultural and Environmental interest categories.

3.  Detailed Suggestions

The Regional Boards should specify in NPDES permits:

. That if a single sample exceeds a long-term average it shall generally trigger
additional sampling; and
. ‘A specific number of resamples during the averaging period if the first sample

exceeds the long-term average.
D. MULTIPLE MONITORING LOCATIONS

1. Concem

Discharge limits may be set at multiple locations (e-g., end of pipe, in-plant, receiving
water) which subjects the discharger to increased monitoring expenses.

2.  Recommendation

The Statewide Plans should clarify where discharge limits should be set and compliance
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monitoring is conducted and any conditions under which multiple locations should be
utilized. This recommendation was supported by representatives from both the
"regulatory" interest categorics (i.c., Fish and Wildlife Agencies. State Board, Regional
Boards. and USEPA) and the "regulated” interest categories (i.e., Publicly Owned
Treatment Works, Industry, and Water Supply). No representatives were present from
the Stormwater, Public Health, Agricultural and Environmental interest categories.

3.  Detailed Suggestions

The location where discharge limits should be set, where compliance monitoring is
conducted and any conditions under which multiple locations should be utilized should
be left up to the discretion of the Regional Boards.

E. COMPLIANCE DETERMINATIONS FOR PERMITS WITHOUT
QUANTITATIVE EFFLUENT LIMITS

1. Concem

The Statewide Plans should contain a compliance determination policy for permits which
do not contain quantitative effluent limits.

2 Recommendation

Include in the Statewide Plans a compliance determination policy for permits which do
not contain quantitative effluent limits. This recommendation was supported by
representatives from both the "regulatory” interest categories (i.e., Fish and Wildlife
Agencies, State Board, Regional Boards, and USEPA) and the "regulated” interest
categories (i.e., Publicly Owned Treatment Works, Industry, and Water Supply). No
representatives were present from the Stormwater, Public Health, Agricultural and
Environmental interest categories.

3.  Detailed Suggestions

The Statewide Plans should contain the following policy for permits which do not
contain quantitative effluent limits (e.g. stormwater permits):

"Permits shall require the implementation of control measures and tasks designed to
achieve water quality objectives and other goals of the Statewide Plans. Compliance
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with permits will then be based on the degree of implementation of control measures
and tasks."

‘ F.  ISSUES IDENTIFIED, BUT NOT ADDRESSED BY THE TASK
FORCE

Following are issues which were identified, but not addressed, by the Task Force either
because:

. They were outside the Task Force's area of responsibility (and should be
addressed by one of the other Task Forces); or

. The Task Force ran out of time. The Task Force recommends that the State
Board address these issues in the development of the Statewide Plans.

1.  Compliance with Narrative Water Quality Objectives

There is not a clear method of demonstrating compliance with narrative water quality
objectives when they are incorporated into permits. Where possible, compliance with
narrative water quality objectives should be linked to compliance with numerical limits
and toxicity limits.

2.  Toxicity Test Compliance

Failure of one toxicity test could be considered to be a violation of a permit toxicity
limit. Compliance with toxicity limits needs to be based upon consistent (repeated)
failures of toxicity tests. Toxicity Investigation Evaluations/Toxicity Reduction

Evaluations should only be triggered when the toxicity limit is exceeded.

3.  Toxicity Objectives

Toxicity objectives may be expressed as narrative objectives. The Statewide Plans
should include a policy for determining compliance with narrative toxicity objectives.

4.  Compliance with Hardness and pH Dependent Limits

The hardness and pH of a discharge may be significantly affected by the receiving
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water. Compliance with hardness and pH limits should be conducted after mixing with
the receiving water.

S.  Compliance Based Upon Dissolved vs. Total Recoverable
Measurements

Compliance with some water quality objectives may be more appropriately done based
upon dissolved versus total recoverable test results. The Statewide Plans should clarify
the test basis (total vs. dissolved) that should be used to determine compliance with the
permit limits.

6. Data Below Quantitation Limits

Permit limits may be based upon averages or medians of monitoring data. The
Statewide Plans need to specify how data below the quantitation limit shall be used in
the calculation of averages and medians (e.g., data that is less than the quantitation limit
shall be considered to equal zero in compliance determination calculations).
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VIII. EXCEPTIONS TO PLAN REQUIREMENTS

The State Board may, in compliance with the California Environmental Quality Act,
subsequent to a public hearing, and with the concurrence of the USEPA, grant

exceptions to plan requirements where the State Board determines that the exception
will not compromise protection of beneficial uses, and public interest will be served.
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